dent's car contained narcotics. After the footlocker was taken from a train and set in the trunk of the car, and before the vehicle had moved, the officers arrested three people and conducted a warrantless search of the footlocker. 433 U.S. at 3-4.
In Sanders, officers had probable cause to believe that a suitcase taken from a plane and placed into the trunk of a taxi contained illegal drugs. When the taxi drove away, police pursued and then stopped the taxi, told the driver to open the trunk, and conducted a warrantless search of the suitcase. 442 U.S. at 755. In both cases the Supreme Court held that the searches violated the fourth amendment and that the evidence discovered could not be admitted at trial. 433 U.S. at 15-16; 442 U.S. at 766.
18 655 F.2d at 1169.
Id. (footnotes omitted).
20 Id. at 117 1. Four of the eleven judges dissented. Judge Tamm argued that the search of the paper bag was justified because Ross did not have a reasonable expectation of privacy in the bag, although he did concerning the pouch. Id. at 1171-72 (Tamm, J., dissenting). Judge Robb agreed that precedent allowed the search of the bag alone, but found the distinction "impractical" and "amorphous." Id. at 1180 (Robb, J., dissenting). Judge Wilkey argued that the Sanders decision should not have been applied retroactively to the time of Ross's arrest, and that the searches should have therefore been valid. Id. at 1181 (Wilkey, J., dissenting). Judge MacKinnon concurred with the points made by Judges Tamm and Wilkey. Id. at 1180 (MacKinnon, J., dissenting).
B. THE SUPREME COURT OPINIONS
The Supreme Court considered two questions in Ross: (1) Whether the automobile exception, which permits the warrantless search of any motor vehicle the police have probable cause to believe contains contraband, should apply to the search of any closed containers within an automobile; and (2) whether the Court should reconsider its decision in Robbins v. California.21 The majority, per Justice Stevens, 22 held that the automobile exception applied to any containers found within an automobile that is undergoing a valid warrantless search. 23 The Court thus overruled Robbins v. California 24 and limited much of the language of Arkansas v. Sanders. 25 Justice Stevens found the facts in Ross comparable to those in the leading automobile exception cases, Carroll v. United States 26 and Chambers v. Maroney.27 In Carroll, prohibition agents conducted a warrantless search of a car on a probable cause belief that it was transporting liquor. In validating the search, the Carroll Court created a limited exception to the fourth amendment warrant requirement, observing that in the time it would have taken the officers to obtain a warrant, the car would have been out of the jurisdiction. 28 In Chambers, the Court extended the ex-21 453 U.S. 420 (1981) . The Robbins plurality stated that the automobile exception did not justify the warrantless search of containers in a car that is being searched. A closed opaque container "may not be opened without a warrant, even if it is found during the course of the lawful search of an automobile." Id. at 428.
22 Justice Stevens was joined by Chief Justice Burger and Justices Blackmun, Powell, Rehnquist, and O'Connor, with Justices Blackmun and Powell each filing short concurrences. Justices White and Marshall each wrote a dissent and Justice Brennan joined in Justice Marshall's opinion.
23 If police have legitimately stopped an automobile and have probable cause to believe that contraband is hidden within it, they "may conduct a search of the vehicle that is as thorough as a ipagistrate could authorize in a warrant 'particularly describing the place to be searched.'" 102 S. Ct. at 2159 (footnote omitted).
24 453 U.S. 420 (1981). 25 442 U.S. 753 (1979) . Some of the language in Sanders implied that police need a warrant in order to search any luggage found in an automobile. See in/ra notes 38-39 and 93 and accompanying text.
26 267 U. S. 132 (1925) . 27 399 U.S. 42 (1970 necessary difference between a search of a store, dwelling house or other structure in respect of which a proper official warrant readily may be obtained, and a search of a ship, motor boat, wagon or automobile, for contraband goods, where it is not practicable to secure a warrant because the vehicle can be quickly moved out of the locality or jurisdiction in which the warrant must be sought.
ception to automobiles that had been seized and taken to the police station, reasoning that if an immediate search of the car is justified, a later search at the station would be no greater infringement on the owner's fourth amendment rights. 29 As Justice Stevens interpreted these cases, so long as an officer has probable cause 30 to believe that a vehicle contains contraband, the vehicle may be searched immediately or back at the station without the officer ever having to obtain a warrant. 31 Justice Stevens distinguished United Sta/es v. Chadwick 3 2 and Arkansas v. Sanders 3 3 as being "container cases" while Ross was an "automobile case. '' 34 According to Justice Stevens, in both Chadwick and Sanders, the officers had probable cause to believe that the specific containers held the contraband and their subsequent connection with automobiles was "coincidental. ' 35 In neither case did an officer have probable cause to justify the warrantless search of the entire vehicle; the probable cause applied only to the luggage.
36
Justice Stevens also read Sanders as more than a mere reiteration of the Chadwick holding. 37 Some of the language in Sanders can be read to imply that all opaque closed containers in automobiles must be searched pursuant to a warrant. 3 8 Justice Stevens believed that Sanders exceeded Chadwick in "broadly suggest[ing] that a warrantless search of a container found in an automobile could never be sustained as a part of a warrantless search of the automobile itself." '39 While he had joined in the Chadwick majority, in Sanders Justice Stevens joined Chief Justice Burger's concurrence which complained that the majority "seems to treat this case as if it involved the 'automobile' exception to the warrant
Id.
29 For constitutional purposes, we see no difference between on the one hand seizing and holding a car before presenting the probable cause issue to a magistrate and on the other hand carrying out an immediate search without a warrant. Given probable cause to search, either course is reasonable under the Fourth Amendment. 339 U.S. at 527.
30 "[T]he probable cause determination must be based on objective facts that could justify the issuance of a warrant by a magistrate and not merely on the subjective good faith of the police officers." 102 S. Ct. at 2164.
31 Id. The Chambers Court justified the later search of the car at the station on the basis of practicality and officer safety. Justice Stevens, in Ross, also claimed that " [t] 420 (1981) . In Robbins, officers found bundles of marijuana inside of two green plastic bags during the search of an automobile upon probable cause. The plurality, Justices Stewart, Brennan, Marshall, and White, held that the police should have obtained a warrant before opening the bags. Id. at 428.
42 5"ee supra note 24.
43 In his dissent to Robbins, Justice Stevens argued for the same position later adopted by the majority in Ross: "the 'automobile exception' to the warrant requirement therefore provided each officer with the authority to make a thorough search of the vehicle-including the glove compartment, the trunk, and any containers in the vehicle that might reasonably contain contraband." 452 U.S. at 444 (Stevens, J., dissenting S. 251 (1938) , opened paper packages in a car trunk and found illegal liquor. In Chambers, weapons and stolen property were found in a secret compartment under the dashboard of a car. In all of these cases, the Court upheld the validity of the warrantless searches.
Justice Stevens emphasized that the Court in earlier cases had never considered any arguments calling for warrants in the searches of containers in legitimately stopped vehicles. 102 S. Ct. at 2169-70. 46 "It would be illogical to assume that the outcome of Chambers--or the outcome of Carroll itself-would have been different if the police had found the secreted contraband enclosed within a secondary container and had opened that container without a warrant." Id. at 2169. search of a house. 47 A warrant to search a house is not limited by any separate acts of opening or entry that the searching officer must perform. Claiming that a search under the automobile exception has the same scope as one conducted pursuant to a warrant, Justice Stevens declared that separate acts of entry or opening (as in opening a glove compartment or suitcase) should not in either case be a bar to the efficient completion of the search. 48 The only difference between the two searches is that under the automobile exception, " [o] 52 Justice Blackmun agreed that the automobile exception should apply to the search of containers within automobiles. As he declared in his Sanders dissent, "[I]t would be better to adopt a clear-cut rule to the effect that a warrant should not be required to seize and search any personal property found in an automobile that may in turn be seized and searched without a warrant pursuant to Carroll and Chambers." Arkansas v. Sanders, 442 U.S. at 772 (Blackmun, J., dissenting). He departed from the Ross majority in his disagreement with the results in Chadwick and Sanders. While he believed that the Chadwick footlocker search should have been upheld as a search incident to arrest, 433 U.S. at 19 (Blackmun, J., dissenting), the Sanders search should have been allowed under the automobile exception, 442 U.S. at 796 (Blackmun, J., dissenting). According to Blackmun, the Court should clarify the confusing distinction between cases where police have probable cause to search a container that is placed into a car, and those where police have probable cause to search a car in general. 442 U.S. at 770-71 n.3. He concurred in Ross "[in order to have an authoritative ruling" that established a bright-line rule for police to follow. 102 S. Ct. at 2173 (Blackmun, J., concurring).
While Justice Powell prefers a case-by-case method of review for searches over Stevens's bright-line rule in Ross, he concurred, as did Justice Blackmun, because the Ross decision provides specific guidance for police in conducting automobile searches. 102 S. Ct. at 2173 (Powell, J., concurring). Powell tempered his concurrence by stating "that in many situations one's reasonable expectation of privacy may be a decisive factor in a search case." Id. Justice Marshall, in a dissent joined by Justice Brennan, 54 pointed out four significant flaws in the majority opinion. According to Justice Marshall, the most egregious error in Ross was that " [t] he Court simply ignores the critical function that a magistrate serves." '5 5 A magistrate serves as a check on the power of individual police officers, prevents the evaluation of the reasonableness of a search from becoming biased through hindsight, and assures the public of the orderly process of the law.
56
Justice Marshall also contended that the majority decision was not based upon either of what he saw as the traditional justifications for the automobile exception: the exigency presented by the automobile's mobility 5 7 and the diminished expectation of privacy in a car. 58 The seizure of containers does not present police with the practical problems that are involved in the impounding of an automobile. 59 Moreover, a container does not suddenly shed its ability to keep one's possessions private once it is placed in a car. 6 0 According to Justice Marshall, the Ross majority also distorted "the letter and the spirit of [the] automobile search cases." '61 For example, the basis of Carroll was the impracticability of obtaining a warrant in a specific situation. As Chief Justice Taft wrote for the Carroll Court, "[i]n cases where the securing of a warrant is reasonably practicable, it must be used .... -62 Justice Marshall took issue with the majority's suggestion that since no arguments for the need of a warrant in the search of containers in an automobile were made in 1925, such arguments would be ineffective now. 63 The dissent emphasized the difference in terms of mobility between a glove compartment or a trunk-which, as parts of 54 Justice White agreed with much of this dissent and stated that he would not overrule Robbins v. California. 102 S. Ct. at 2173 (White, J., dissenting).
55 Id. at 2174 (Marshall, J., dissenting). "'This Court has long insisted that the inference of probable cause be drawn by a neutral and detached magistrate instead of being judged by the officer engaged in the often competitive enterprise of ferreting out crime.'" Id. (citing Shadwick v. City of Tampa, 407 U.S. 345, 350 (1972) the car, share the same exigehcy considerations as the car itself-and luggage or containers that may be readily removed from the car. 64 Finally, Justice Marshall found the majority opinion impossible to reconcile with the results of Chadwick and Sanders. Under Chadwick and Sanders, containers that police have probable cause to believe conceal contraband cannot be searched without a warrant, in the absence of consent, a custodial arrest, or exigent circumstances. 65 Under Ross, however, containers that are in automobiles subject to a warrantless search upon probable cause may be opened without a warrant. 66 Justice Marshall stated that such a distinction "hardly indicates that the majority's approach has brought clarification to this area of the law." 67 Justice Marshall posited that the majority's true purpose was to advance efficiency in police work. 68 After Ross, police may follow through on their probable cause beliefs without being checked by a magistrate or hindered by a locked suitcase. 69 The dissent rejected efficiency as a base for constitutional law 70 and warned that the privacy rights of people traveling in cars would be severely limited by this decision. 
II. ANALYSIS
A diminution of constitutional protections in favor of broadening the scope of permissible police activities requires strong justification. The majority's equation of containers with the vehicles in which they may lie misapplies the precedents and the traditional justifications behind the once narrow automobile exception to the fourth amendment warrant requirements. 72 In addition, the new rule does not succeed in 64 Id. at 2179. 65 See, e.g., Sanders, 442 U.S. at 766 ("[I] nsofar as the police are entitled to search . . . luggage without a warrant, their actions must be justified under some exception to the warrant requirement other than that applicable to automobiles stopped on the highway.").
66 "This rule plainly has peculiar and unworkable consequences: the Government 'must show that the investigating officer knew enough but not too much, that he had sufficient knowledge to establish probable cause but insufficient to know exactly where the contraband was located.' " 102 S. REv. 349, 358 (1974) . In fourth amendment cases, "what the Court is doing, in large part, is making a judgment as to the scope of the word 'unreasonable' as it applied to searches and seizures in the Fourth Amendment." E. GRISWOLD, SEARCH AND SEIZURE: A DILEMMA OF THE SUPREME COURT 39 (1975) . In 1950, the Supreme Court [Vol. 73 alleviating the confusion present in the area of warrantless container searches. In Ross, the Court has thus improperly relaxed the constitutional restrictions on warrantless searches.
A.
THE TRADITIONAL REASONING
I. Exigent Circumstances and the Mobility of the Vehicle
The Supreme Court created the automobile exception in the 1925 landmark case, Carroll v. United States. 73 In Carroll, the Court held that it would not have been "reasonably practicable" for the police to have obtained a magistrate's evaluation of whether the officers had probable cause to believe that an automobile contained contraband. 74 The Court upheld their immediate search of the car as necessary since "the vehicle can be quickly moved out of the locality or jurisdiction in which the warrant must be sought. '75 Under Carroll, an officer must have probable cause to believe that a motor vehicle is carrying contraband and must also be presented with exigent circumstances before the exception to the warrant applies.
76
For many years, the Carroll doctrine remained a very narrow exception, not often used to justify searches. 77 In 1970, however, the Court stated that "[t]he relevant test is not whether it is reasonable to procure a search warrant, but whether the search was reasonable." United States v. Rabinowitz, 339 U.S. 56, 66 (1950) .
The Court has retreated from its position in Rabinowitz in recent years. "This view, however, overlooks the second clause of the Amendment. The warrant Clause of the Fourth Amendment is not dead language." United States v. United States District Court, 407 U.S. 297, 315 (1972) . The more recent interpretation is that the reasonableness clause is defined in terms of the warrant clause. " [S] earches conducted outside the judicial process, without prior approval by judge or magistrate, are per se unreasonable under the Fourth Amendmentsubject only to a few specifically established exceptions." Katz v. United States, 389 U.S. 347,
(1967) (footnotes omitted).
Amsterdam puts the exceptions into three categories: "consent searches, a very limited class of routine searches [for example, border searches or the search of impounded vehicles], and certain searches conducted under circumstances of haste that render the obtaining of a search warrant impracticable." Amsterdam, supra note 72, at 358. The Ross decision seems to add an exception based upon probable cause alone to this list, 102 S. Ct., at 2181-82 (Marshall, J., dissenting), thus downgrading the warrant clause of the fourth amendment to the "dead language" position it occuped after Rabinowitz. 78 The Court in Chambers, while seeming to adhere to the exigency requirement, 79 permitted a warrantless search in a situation where there was no threat that the car would be driven away or that the officers would be harmed. Under Chambers, if the police have the right to conduct an immediate search of a car-through the coexistence of probable cause and exigent circumstances-that right to search "vests" in the police 0 and validates a later search of the automobile at the station house. 8 ' Thus, the validity of the search in Chambers did not rest upon the exigency justification. Furthermore, because the Court did not want to permit the warrantless seizure of a car while prohibiting a warrantless search, it held a search of the car to be constitutionally equivalent with the car's seizure. The Court's later decisions in Coolidge v. New Hampshire" 5 and Cardwell v. Lewis 8 6 reflect the confusion generated by the Chambers decision. In holding that the police had improperly searched an impounded car, the Coolidge plurality seemed to reaffirm the importance of exigency: "Here there was probable cause, but no exigent circumstances justified the police in proceeding without a warrant. ' however, the Court upheld the warrantless search of the exterior of a parked car that had been towed to police headquarters. 88 The basis of the Cardwell decision was that the car owner had a diminished privacy expectation in his car. 8 9 In United States v. Chadwick, 90 the Court applied the concept of exigency to the warrantless search of containers. In defining when containers could be searched without a warrant, Chief Justice Burger declared, " [W] hen no exigency is shown to support the need for an immediate search, the Warrant Clause places the line at the point where the property to be searched comes under the exclusive dominion of police authority." 9 ' Luggage in an automobile does not share the same degree of mobility as the car does because the police can always remove containers. 92 Two years later in Arkansas v. Sanders, the Court reached a similar conclusion: "Once the police have seized a suitcase. . . the extent of its mobility is in no way affected by the place from which it was taken. Accordingly. . . there is no greater need for warrantless searches of luggage taken from automobiles than of luggage taken from other places."
93
In 1981, the Court in Robbins v. California94 relied upon the Chadwick and Sanders container cases to invalidate the warrantless search of containers in a car trunk. 9 5 As Justice Stewart wrote for the plurality: "Those cases made clear, if it was not clear before, that a closed piece of luggage found in a lawfully searched car is constitutionally protected to the same extent as are closed pieces of luggage found anywhere else." '96 Following the Robbins decision, the en banc court of appeals in Ross invalidated the search of the paper bag and the leather pouch due to the 88 417 U.S. at 592.
89 Id. at 591-92. "Cardwell makes no sense at all. It states things that were totally unnecessary to the decision, and it was seemingly decided contrary to Coolidge and Carroll. The slightest change in the facts (and, alas, 93 442 U.S. at 763-64 (footnotes omitted). This is some of the "broad language" that the Ross decision overruled. Ross also overruled such phrases as: "[There is] no justification for the extention of Carroll and its progeny to the warrantless search of one's personal luggage merely because it was located in an automobile lawfully stopped by the police." Id. at 765 (footnote omitted). See supra notes 38-39 and accompanying text.
94 453 U.S. 420 (1981) (plurality decision). 95 The police stopped Robbins for driving erratically. When officers approached the driver's window, they smelled marijuana smoke coming from the car. A subsequent search of the car revealed two large green plastic bags. After opening them without a warrant, the officers discovered that they contained large quantities of marijuana. Id. at 422.
96 Id. at 425. Since California could not show how the facts fit into any of the exceptions to the warrant requirement, a search of the containers in the car's luggage compartment was illegal. Id. at 428-29.
lack of exigent circumstances.
7
The Supreme Court in Ross refused to follow the logic of Chadwick and Sanders and overruled Robbins. In Ross, Justice Stevens dealt with the exigency justification in terms of the Chambers decision. He reasoned that if the circumstances allowed a seizure of the containers, a search of them would also be permissible. 98 However, Justice Stevens failed to give weight to the difference between an automobile and a container. Even if one could accept the Chambers reasoning equating the search of a car with its seizure, such logic could not rationally apply to containers. The officers in Ross were never presented with exigent circumstances that could justify the search of the containers. Only a seizure of the containers was justified. The search of the car in Chambers was justified on the basis of convenience to both the police and the suspect. 99 In contrast, depriving a motorist of a paper bag or a suitcase for the time necessary for the police to obtain a warrant is not nearly as great an inconvenience for either party.
In effect, the Ross Court circumvented the exigency requirement and upheld the search simply because the practice of conducting searches without having to obtain warrants is more practical for the police. ' 00 Since exigent circumstances were not present, the officers in Ross should have only seized the containers that they had probable cause to believe held contraband. They then could have applied for a warrant, and a magistrate would have evaluated the grounds for their opinion.
A Diminished Expectation of Prva
The diminished expectation of privacy claimed to be inherent in automobiles' 0 t was not one of the original justifications for the automobile exception. The Court in Carroll v. United States did not mention such a privacy expectation as the basis for distinguishing automobiles from immobile objects. In fact, many critics believe that later Supreme Court decisions have misapplied this concept to circumvent the exigency 97 655 F.2d at 1168 (footnote omitted). " [B] oth containers were securely removed from Ross's reach at the time of the seizure; the police entertained no belief that the containers or their contents endangered their personal safety; with the pouch and bag in police posession there was no risk that the evidence would be lost or destroyed before a warrant could be obtained." Id. (citation omitted).
98 102 S. Ct. at 2163 n.9.
99 399 U.S. 42, 51-52 (1970) . 100 102 S. Ct. at 2163 n.9. Some jurisdictions permit magistrates to authorize search warrants by telephone or radio. Justice Stevens's practicality argument for bypassing the warrant requirement is significantly weakened if a warrant can be obtained over the phone. The Court in Chambers v. Maroney equated the search of an automobile to its seizure in terms of intrusiveness. 1 07 It held that the search was no greater violation of the owner's privacy than was a seizure of the car.10 Three years later, Justice Powell, in his concurrence to AlmeidaSanchez v. United States, 1 0 9 stated that "[t]he search of an automobile is far less intrusive on the rights protected by the Fourth Amendment than the search of one's person or of a building." 110 A plurality of the Court in Cardwell v. Lewis " ' applied the expectation of privacy concept to justify the warrantless search of a parked car that had been impounded. "One has a lesser expectation of privacy in a motor vehicle because its function is transportation and it seldom serves as one's residence or as the repository of personal effects . . . . It travels public thoroughfares where both its occupants and its contents are in plain view."" 2 In Chambers and Cardwell, the Court utilized the rationale that the search of an automobile violates no significant privacy expectation to validate searches in nonexigent circumstances.
The majority in United States v. Chadwick"I 4 noted the difference between the expectations of privacy in automobiles and privacy expectations in containers, and invalidated the warrantless search of a footlocker: "Luggage contents are not open to public view . . . nor is luggage subject to regular inspections and official scrutiny on a continuing basis. Unlike an automobile, whose primary function is transportation, luggage is intended as a repository of personal effects." ' " 5 In Arkansas v. Sanders," 6 the Court applied Chadwick's expectation of privacy distinction between cars and containers to invalidate the warrantless search of a suitcase. According to Justice Powell, writing for the majority, "[A] suitcase taken from an automobile stopped on the highway is not necessarily attended by any lesser expectation of privacy than is associated with luggage taken from other locations." ' "1 7 In a footnote, however, Justice Powell commented that not all containers found in a car during the course of a search are fully protected by the fourth amendment. Justice Powell noted that some containers, as a result of their shape or the material of which they are made, "cannot support any reasonable expectation of privacy because their contents can be inferred from their outward appearance."" 8 This ambiguous dicta resulted in many conflicting lower court opinions as to what containers could be searched without a warrant in any given situation.t19
The The Ross Court concluded that the privacy expectation that an automobile occupant has toward containers found within his or her car is outweighed by the police's interest in conducting investigations efficiently, without having to deal with the "impracticality" of obtaining search warrants. 24 Justice Stevens, for the majority, relied upon Chambers 1 2 9 for his practicality argument: an immediate search is more efficient than the impounding or securing of an item until a warrant can be obtained, and such a search is no more intrusive on private rights.' 26 All that is needed is probable cause, which is no longer evaluated before the 121 Id. at 427. 122 Id. at 428. 123 Id. at 433 (Powell, J., concurring).
In New York v. Belton, 453 U.S. 454 (1981) , decided the same day at Robbins, and with facts strikingly similar to those in Robbins, the Court permitted a warrantless search of an automobile's passenger compartment and any containers therein when that search is incident to a custodial arrest. Id. at 460. The Court's rationale was that the arrest preempts any privacy expectation that the arrestee may have in his car or the containers within the passenger compartment. Id. at 461. The Be/ton decision established a bright-line rule for police to follow in searches incident to arrest. Similarly, Justice Stevens set out a bright-line test in Ross for probable cause searches. Although Stevens never mentioned Be/ton, his opinion in Ross appears to reflect that decision. Justice Powell recognized that the Ross decision "is consistent with the similar step taken last Term in Be/ton v. New York .... " 102 S. Ct. at 2173. (Powell, J., concuring). The Court's decisions distinguish between the two types of searches represented in Ross and Be/ton. In a search upon probable cause under the automobile exception, officers may open containers found anywhere within the automobile. In a search incident to a legal arrest, police may search without a warrant only those containers found within the passenger compartment of a car. Logic does not support this distinction between the scope of a search incident to arrest and the scope of a probable cause search. If this trend toward bright-line rules continues, it is likely that the Court will amend the Be/ton rule to conform with the rule in Ross.
124 102 S. Ct. at 2163 n.9. 125 399 S. Ct. at 42.
[W]hich is the 'greater' and which is the 'lesser' intrusion is itself a debatable question and the answer may depend on a variety of circumstances. For constitutional purposes, we see no difference between on the one hand seizing and holding a car before presenting the probable cause issue to a magistrate and on the other hand carrying out an immediate search without a warrant. Id. at 51-52.
t26 102 S. Ct. at 2163 n.9.
search but in hindsight.
1 2 7
Justice Stevens ignored the factual differences between Ross and Chambers. Chambers concerned the search of an automobile and the impracticalities resulting from seizing a car while obtaining a search warrant. 1 28 The Chambers decision rested upon the suspect's diminished privacy expectations in his or her car and the transportation function of the automobile. 1 29 Containers are different from automobiles in terms of both mobility and the amount of privacy expected.' 30 Even if a warrantless automobile search can be based upon the owner's imputedly diminished privacy expectation in the car, such a diminished expectation cannot rationally extend to containers that happen to be inside the car at the time it is searched. A search of the containers is a greater intrusion than their seizure. t3 ' The Chambers logic, then, is not applicable to this situation. Hence, the Ross majority failed to honor the privacy expectation that the Court itself had read into the fourth amendment in Katz and Chadwick.
B. SIGNIFICATIONS

L Continuing Confusion
Justice Stevens, as well as the other members of the Ross Court, recognized the importance of clarifying the scope of warrantless searches.' 32 Yet the result of this bright-line ruling is not the clarification that is so badly needed, but a shift of the confusion into the realm of probable cause.
The Court in Ross eliminated a major ambiguity that was left over from the Robbzis decision. Now there are no longer any distinctions based upon the expectation of privacy in different types of containers. The Ross decision provided the police with some guidelines as to what behavior is permissible in a car search so that officers no longer have to make metaphysical distinctions as to the nature of different containers in a car. In both probable cause searches of automobiles' 33 and searches incident to the arrest of the driver or of a passenger, 13 4 an officer may open any container found within the car that could possibly hold the object of the search. A new ambiguity, however, has replaced the one that has been clarified. The validity of a warrantless search of a container in a car now turns on whether an officer's probable cause first concerns the container1 3 6 or the car. 1 3 7 Since the Ross Court did not overrule Chadwick or the ruling of Sanders, an officer is still required to obtain a warrant if he or she has probable cause to search a container placed in an automobile after probable cause has attached to the container. Under Ross, though, the officer need not obtain a search warrant if he or she has probable cause to believe that contraband is hidden inside a car, which happens to harbor a container. Thus, one whose container is not in a car when probable cause to search that container arises has more constitutional protection than one whose identical container is inside an automobile for which there is probable cause to search.
Ross will give courts as many interpretational problems as did Justice Powell's footnote in Sanders. 138 Already, a lower court interpreting Ross'3 9 has observed:
It is obvious from the Court's discussion and treatment of the issues that some container locations are less equal than others, for better or worse and however illogical some of the distinctions in the application may appear.
Rules that apply to containers in automobiles do not necessarily apply Floyd, 681 F.2d 265 (5th Cir. 1982 ) (Ross used to uphold warrantless search of containers in car trunk because police had probable cause to believe that the car was transporting illegal drugs); United States v. Sanchez, No. 81-1444 , slip op. (5th Cir. Sept. 16, 1982 (Ross used to validate the warrantless search of a vehicle's false auxiliary gas tank); State v. Jaso, -Kan. -, 648 P.2d I (Kan. 1982) (Ross used to validate the warrantless search of a suitcase in a car that police had probable cause to believe harbored illegal drugs. "[Tjhe prohibition against a warrantless search of a specific container thought to contain the sought after contraband is still to be distinguished from the authorized search of a vehicle and its contents when the officers only have probable cause to believe that contraband is somewhere in the vehicle." Id. at 6.); Kansas v. Potter, -Kan. App. 2d. -, 648 P.2d 1162 (1982) (search of luggage in wrecked car invalidated due to lack of probable cause).
with full vigor to containers found elsewhere.
140
Distinguishing between containers on the basis of whether they are in a car at the moment probable cause to search arises destroys the efficacy of Justice Stevens's bright-line rule. It is now necessary to "show that the investigating officer knew enough but not too much, that he had sufficient knowledge to establish probable cause but insufficient knowledge to know exactly where the contraband was located." 141 The police must now determine where the container rule 14 2 ends and the automobile exception t43 begins.' 4 4 It is likely that the Court will face this issue again in the future.1 4 5
Eftiency Now a justifcation
The Ross majority's efficiency justification is insufficient to support the diminution of constitutional checks upon police power. As Justice Marshall noted in his dissent, the Court has long stressed that the inference of probable cause be approved by a "neutral and detached" magis-140 United States v. White, No. 80-CR-159, slip op. (N.D. Ill. June 9, 1982) . The court held that the evidence obtained during the search of a travel bag could not be admitted because White had consented to let officers search his bag for money and jewels and the officers found money and drugs. This may be an important decision in defining the scope of probable cause in warrantless searches.
14' Ross, 655 F.2d at 1201 (Wilkey, J., dissenting). 142 Under Chadwick and Sanders, the rule requires a warrant for the search of containers.
143 Under Ross, no warrant is required for a probable cause search of a car and the containers therein. 144 In Robbins v. California, the container rule and fourth amendment protections were favored over the automobile exception when containers were found during the warrantless search of a car. In New York v. Belton, the custodial arrest and the search incident exceptions overrode the container rule and the Court upheld the warrantless search. Now, after the Court readjusted its priorities in Ross, the automobile exception overrides the rule from the container cases as long as the containers are in an automobile which police have probable cause to search. Otherwise, the container rule still prevails. 145 Since Ross was decided, the Court has handed down five per curiam judgments concerning the search of items within automobiles. Four of these decisions vacate judgments of lower courts that had invalidated searches on the basis ofRobbins v. 198 1) , applied the rule to the warrantless search of a house. " [W] e believe that the courts must consider the availability of a telephonic warrant in determining whether exigent circumstances existed, unless it is clear that exigency in a particular case was so great that it precluded recourse to any warrant procedure, however brief." Id. at 1147 (footnote omitted). In United States v. Baker, 520 F. Supp. 1080 (S.D. Iowa 1981), Rule 41(c)(2) was used to invalidate the warrantless search of a house, since there was sufficient time for the officers to have telephoned for a warrant. In addition, the Supreme Court recently stated in dicta that, "if a magistrate is not nearby, a telephonic search warrant can usually be obtained." Steagald v. United States, 451 U.S. 204, 22 (1981) .
Some states have procedures for the issuance of telephonic search warrants. Both California, CAL. PENAL CODE § § 1526(b), 1528(b) (West, 1982) and Arizona, ARIZ. REV. STAT. ANN. § § 13-3914(c), 13-3915(c) (1978 ( & Supp. 1981 , have passsed statutes authorizing tel-Ross saves the police both time and money, and is likely to result in more arrests, these efficiency gains come at the expense of constitutional rights. "This case will have profound implications for the privacy of citizens traveling in automobiles, as the Court well understands."' 5 ' l In utilizing the automobile exception to justify the Ross search, the Court applied an old rule to a novel situation to which the original justifications for the fourth amendment exception cannot be applied. The holding in Ross, particularly when combined with the search incident to arrest doctrine, 152 significantly increases the power of officers to conduct warrantless searches of automobiles and containers found therein. Marginal gains in efficiency or clarity cannot justify such an infringement upon constitutional rights. In United States v. Ross, the Supreme Court expanded the scope of the automobile exception by holding that it justifies certain warrantless searches of closed containers in automobiles. 154 The extension of the doctrine to the search of containers cannot be supported by either of the traditional justifications for the fourth amendment exception: the Court did not find that Ross has a diminished privacy expectation in the containers, nor did it find any exigent circumstances. Justice Stevens based his. decision upon a doctrine which, at its birth in Carroll, would have invalidated the search in Ross due to the absence of exigency.
What is needed in this area is a return to the concept of exigent circumstances as the sole justification for the automobile exception.' 5 5
Thus, a warrant would be required for the search of all containers, ephonic warrants. In New Jersey, the procedure was validated by the courts in the absence of a statute. See generally J. HALI, JR., SEARCH AND SEIZURE 192-94 (1982) .
The widespread adoption of the telephonic warrant procedure would weaken the rationale for the Ross decision. If officers are able to radio in to a magistrate for a warrant to conduct a car or container search, it will no longer be impractical for them to obtain warrants prior to the search. In addition, the number of circumstances that can legitimately be labled as exigent would be significantly reduced. A police officer's probable cause belief alone, without a magistrate's impartial review, does not justify the search of closed or locked containers in automobiles. If the Court had remained true to the traditional justifications for the automobile exception, there would be a clear standard for the police to follow: absent exigent circumstances, a warrant would be required to search containers found during an automobile search. The Court's overextension of the automobile exception in Ross gives little credence to the fact that there are, after all, two clauses in the fourth amendment. 5 6 KENT S. RAY order to be helpful, must be taken at once, or, when the search would terminate ongoing criminal activity. Id.
Grano defines truly exigent circumstances as "present only when the police could not have preserved the evidence by making a seizure." Under this definition of exigency, even the search in Carroll exceeded constitutional limitations. Grano, supra note 84, at 642.
156 See supa note 72.
